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Adjudication on principles of equity in the proceedings
before the arbitral tribunal in the Polish law compared
to other legal systems

Karol Ryszkowski?
Cracow University of Economics

Summary: 1. Preliminary remarks. 2. Determination of the concept and the essence
of the adjudication on principles of equity. 3. Historical outline of the adjudication on
principles of equity. 4. The adjudication on principles of equity prior to the
amendment of the Polish Civil Procedure Code. 5. The adjudication on principles of
equity in light of the revised Code of Civil Procedure. 6. Conclusion. 7. Bibliography.

Abstract: Every lawyer knows Latin maxim “Summum ius summa iniuria”. You
can pass an arbitral award that is consistent with the law, but it is unfair. This article
aims to attempt to define the institution of adjudicating on the basis of equity in
arbitration proceedings. Moreover, it presents the historical outline of this situation
in the world, and in Poland, as well as assessment of the current concepts concerning
this matter in the Polish Civil Procedure Code.

Keywords: material and procedural public policy, arbitration, equity, arbitral
tribunal, fairness, arbitral rules, contract law.

1. Preliminary remarks

In the international practice, there are two forms of solving the disputes
subjected to the jurisdiction of arbitral tribunals, namely arbitration under
international law or national law, or to adjudicate on principles of equity.
In the latter case, it is believed that the parties have granted special powers to the
arbitrators to ignore law, and to resolve the dispute on the basis of extralegal
criteria2.

2. Determination of the concept and the essence of the adjudication on
principles of equity

The determination of the concept and the essence of the adjudication on
principles of equity is a complicated task. It should start from the first demarcation,

1 Has a postdoctoral degree in Banking Law at the Faculty of Law and Administration at the
Jagiellonian University, under the auspicies of the President of the Narodowy Bank Polski. PhD
in Legal Studies — the field of Private business law granted by the Resolution of the Council of
the Faculty of Law and Administration at the Jagiellonian University of March 26, 2018 on the
basis of the doctoral dissertation entitled The procedural public policy clause in the Polish
commercial arbitration law in relation to other legal systems (C.H. Beck, Warsaw 2019),
supervisor Professor Andrzej Szumanski, Ph.D., full professor of the Jagiellonian University.
From 1st October 2018 to the present time Assistant professor at the Faculty of Finance and
Law, Cracow University of Economics. Lawyer at the civil law notary office for many years.
Emails: karol.ryszkowski@uek.krakow.pl ; ryszkowskikarol@gmail.com

2 GRABOWSKA, K., (ed.) OLSZEWSKI, J., Sady polubowne i mediacja, Warszawa, 2008, p.
262.

Recibido: 14/09/2019
Aceptado: 15/10/2019



10 Cadernos de Dereito Actual N° 12. NUm. Ordinario, (2019)

the distinction of the adjudication on principles of equity from related legal
institutions3.

The main distinction lies in contrast to adjudicate on principles of equity with
general clauses which refer, inter alia, to the concept of equity. They are the part of
the legal system, there are specific provisions under which facts are subjected to the
legal appraisal. The adjudication on principles of equity is not the same as a
reference, within the legal system and in accordance with it, to good faith, justice,
and finally to principles of equity. The adjudication on principles of equity consists in
resolving the dispute in accordance with the directives of equity and justice
independently, and sometimes contrary to the regulations in force4.

An application of general principles of law and international autonomous
merchant law, is also not the same as the adjudication on principles of equity.
Merchant law (lex mercatoria) is included in the supranational, or the transnational
norms, whose scope and content are difficult to determine5.

This is due to the richness of the sources of merchant law. Lex mercatoriae in
the narrow sense (strict) includes common law, and is one of the parts of international
trade law6. In this view from the scope of the lex mercatoriae are disabled any
standards, resulting from a law-making activities of the states, and the international
organizations. In the broad sense merchant law (isolated in doctrine) includes, also
the acts of international legislation. In addition, out of this division will also remain
conventional provisions created by international organizations, the so-called soft
law7.

The adjudication on principles of equity is right of the arbitrators to dispense
with any legal standards, both those resulting from normal commercial practice, and
statutory law. The adjudication on principles of equity in a particular case may depend
on the outcome of the dispute on the basis of general principles of law, and
international trade law, if it leads to the appropriate result8.

In turn judgments based on the legis mercatoriae are generally consistent
with principles of equity, and they intend to ensure a balance between the parties of
the relationship. They arise, however, from the usages governing trading or uniform
norms of law. Solutions based on legis mercatoriae must not, however, allow the use
of equity as the criterion9.

A different view on this issue combines principles of equity with the standards
of legis mercatoriae. According to it, the authority of the arbitrator to adjudicate on
principles of equity is equivalent to the obligation to take into account general
principles of law, and practice of the international trade10.

The arbitration based on principles of equity, also requires distinction from the
other proceedings aimed at achieving an amicable settlement of the dispute, in
particular conciliation and mediation. The jurisdictional nature of arbitration on
principles of equity is the criterion for distinguishing it from the above ways of
resolving disputes. The arbitral tribunal is obliged to respect fundamental principles
of the process. It performs a judicial function, even though the authorization to use
as a basis for adjudication extralegal criteria. In turn, mediation procedures are only

3 MISKO, T., "Arbitraz handlowy a orzekanie na zasadach stusznoéci, Arbitraz i mediacja jako
instrumenty wspierania przedsiebiorczosci - Materiaty z miedzynarodowej konferencji
naukowej zorganizowanej przez Zaktad Prawa Handlowego i Gospodarczego Wydziatu Prawa
Uniwersytetu Rzeszowskiego w Rzeszowie w dniach 22-23 wrzesnia 2006 roku”, "lus et
Administratio, Zeszyt specjalny 2006", p. 129.

4 LIZER-KLATKA, A., "Pojecie orzekania na zasadach stusznosci w miedzynarodowym arbitrazu
handlowym?”, "Paristwo i Prawo”, 2000, No.1, p. 61.

5 Ibid., p. 61-62.

6 BLASZCZAK, k. LUDWIK, M., Sgdownictwo Polubowne (Arbitraz), Warszawa, 2007, p. 186.
7 FUCHS, B., Lex mercatoria w miedzynarodowym obrocie handlowym, Krakéw, 2000, p. 56-
57.

8 LIZER-KLATKA, A., op. cit., p. 62.

9 MISKO, T., op. cit., p. 129.

10 FUCHS, B., op. cit., p. 141-142.
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proposing the compromise solution to the parties to the dispute, and are not intended
to give the judgmentl1l.

In practice of the international trade, there are two determining arbitrations

based on the principles of equity - amiable composition and ex aequo et bono
(arbitrage en équité)l2. These institutions are often in the practice of the
international trade arbitration identified and denoted as principles of equity. The
Polish doctrine on the basis of this view represents, among others KAMINSKI, I. C.
13.
However, you should agree with the view rendering distinction between the two
institutions14, as there is no cogent counter-arguments for such a standpoint.
According to it there are two separate ways of understanding equity as a basis for
jurisdiction and as the scope of the arbitrators' authority15.

The arbitrators authorized to decide ex aequo et bono (according to law and
justice), appraise in the light of equity via subjective criteria. This appraisal has to fit
in the conception of a just settlement of the dispute. They have more freedom in the
skipping of law in the name of equity than the amiable composition. They are only
required to comply with the public policy of the State, or with supranational public
order. According to most authors the authority to adjudicate on principles of equity
cannot lead to exclusion, or modification of the agreement binding the parties, and
that is the distinction from amiable composition. The adjudication on principles of
equity requires the arbitrators to seek just, and fair settlement of the dispute, whilst
in the case of amiable composition the arbitrators does not need to use this
possibilityl6. Amiable composition applies provisions, while retaining the right to
depart from them, if their application would lead to an unjust resolution17. Institution
I'amiable composition seems to be adequate to resolve legal disputes arising from
long-term contracts, especially those in which the parties are not adversaries process,
but they want to save the existing relationships and future bond acts and
operations18. In judicial practice, both variants of the adjudication on principles of
equity are very similar each other19.

National legislations dealing with amiable composition take three basic forms.

The first group includes countries, similar to French legislation, in which the
amiable composition is an exception to arbitration based on the law20.

The another group assumes that the parties must expressly authorize the
arbitrator to rule based on the provisions of the law. This group provides a
presumption of amiable composition. Decision may be based on the law only at the
express request of the parties21.

A last, large group of countries (including Germany and the USA), does not
distinguish between forms of arbitration, therefore their legislations do not know the
law presumption of substantive grounds for jurisdiction22.

11 LIZER-KLATKA, A., op. cit., p. 63.
12 Ibid.
13 RYSZKOWSKI, K., "Orzekanie na zasadach stusznosci w postepowaniu przed sadem
arbitrazowym - summum ius summa iniuria?”, "ADR. Arbitraz i Mediacja”, 2011, No.1(13), p.
58.
14 In Polish doctrine this view is represented, inter alia, by LIZER-KLATKA, A. and WACH, A.
15 LIZER-KLATKA, A., op. cit., p. 64.
16 Ibid.
17 MAZUR, D., "Prawo wiasciwe w miedzynarodowym arbitrazu handlowym”, "Kwartalnik
Prawa Prywatnego”, 2003, No.1, p. 146.
18 WACH, A., Alternatywne formy rozwigzywania sporéw sportowych, Warszawa, 2005, p. 208.
19 ERECINSKI, T., WEITZ, K., Sad Arbitrazowy, Warszawa, 2008, p. 326.
20 KAMINSKI, I. C., "Zasady stusznosci jako podstawa orzekania w obrocie cywilnym i
handlowym”, ”Panstwo i Prawo”, 1993, No.4, p. 47.
21 RYSZKOWSKI, K., Orzekanie..., p. 55.
22 KAMINSKI, I. C., op. cit., p. 47.
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Another representative of the doctrine considers that the adjudication on
principles of equity is mainly the supply of the arbitrators in a certain margin of
discretion that goes beyond the legislation. The parties should, therefore precisely
define the scope of discretion in the arbitration agreement23.

3. Historical outline of the adjudication on principles of equity

Since the beginning, the settlement of civil disputes remains the domain of
state courts, but they have never had complete monopoly on the administration of
justice in this matter. In many legal cultures were found quite early that the rigor and
the formalism of rules of law may result in a particular factual situations for the issue
of unfair and unjust judgments and consequently to antagonize the existing legal
relationships and facts between the parties24.

So the search for alternative legal structures to mitigate the rigor of formal
and rigid laws has long lasted. In the ancient Rome it had been up to praetors to
support, supplement, and improve standards of civil law (adiuvandi vel supplendi vel
corrigendi iuris civilis gratia). That there had developed two forms referring to
principles of equity and justice, alternative for the fast developing arbitration. It had
been accepted a distinction between arbitratum boni viri and arbitratum ex
compromisso25.

The first of them initially alluded in its construction to conciliation, but later
took the form of the classic arbitrage26. First the arbitrator was obliged to issue
mandatory binding judgment27, however, was not limited by law. Referring to the
widely understood rules of equity the arbitrator, taking into account changing
circumstances, or other valid reasons, had been able to shape the existing legal
bond28.

In the second form, concerning only contracts stricte iuris, the arbitrator
derived the power to rule directly from the arbitration agreement. Such a decision
did not induce any legal effect unless accepted as collateral, the obligation to pay a
penalty by the party in the event of default of the arbitration award29.

In turn, in the Far East, where the social order and theoretical thought are
dominated by the ideal of harmony, reference was made to conciliation in order to
provide an antidote to the defects of judicial adjudication, also by the arbitrator30.

In the medieval Europe, Roman Catholic Church in order to transfer the idea
of conciliation and love your neighbor on the grounds of law, had revived and
expanded the scope of Roman arbitratum boni viri. It was then when the function of
the arbitrator freely adjudicating on principles of equity began to work31.
During this period, canonists identified the notion of arbitrator with self-created
amicabilis compositor. It defined the person whose task was to lead to the
reconciliation of the parties based on religious grounds, without initiating legal
proceedings32.

French revolutionary legislator praised his rationalist enlightenment
conceptions of law, therefore he had been convinced of the need for the existence of
one law. In the Napoleonic Code, only the two canceled contracts refereed to
arbitration of "good faith” - I'amiable composition33 (French equivalent of the Latin

23 MAZUR, D., op. cit., p. 146.

24 WACH, A., ”L'amiable composition jako samodzielna forma rozwigzywania sporéow
prawnych”, "Radca Prawny”, 2004, No.6, p. 120.
25 WA,CH, A., Uamiable..., p. 120.

26 MISKO, T., op. cit., p. 130.

27 WA(;H, A., Uamiable..., p. 121.

28 MISKO, T., op. cit., p. 130.

29 lbid.

30 WACH, A., Alternatywne..., p. 203.

31 WAC;H, A., Uamiable..., p. 121.

32 MISKO, T., op. cit., p. 131.

33 lbid.
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term amicabilis compositor - "friendly conciliator*34, while Polish interwar
development of this term has been translated as "friendly dealer35). Amiable
composition was also marginally treated in the Code of Civil Procedure of 1804. Its
role was confined to the exception to the arbitration panel pursuant to the provisions
of law36.

In Italy, analyzed institution was known as amichevole companimento, which
treated for centuries as a "good child" of arbitration. Although the authors of the
Code of Civil Procedure of 1942 had appealed also to Roman arbitratum boni viri,
however, it was replaced by structure arbitrage-free (arbitrato libero). It is true that
in this construction the arbitrators were not obliged by law, however, they did not
adjudicate, but formulated only an opinion37.

In turn, for the lawyers of the common law amiable composition is not the
kind of arbitration, but an attempt of conciliation, or a variant of transaction (the
compromise). English law still does not allow to adjudicate on principles of equity38.

Anglo-Saxon opinion underestimates, however, the modern development
opportunities and pedigree of this institution. This development is made on the basis
of arbitration law, and in France on the grounds of the civil litigation as well39.

It should be noted that it is the lack of a clear boundary between I'amiable
composition, and the ability to adjudicate on principles of equity is a fundamental
problem to differentiate and popularize this institution40.

Such a distinction does not contain Article VIl 2. of the European Convention
on International Commercial Arbitration41, pursuant to which the arbitrators shall
act as amiables compositeurs, if the parties so decide, and if they may do so under
the law applicable to the arbitration.

Nowadays regulations provide basis for such a distinction. It is essential in this
respect of Article 28. (3) the Model UNCITRAL Law on International Commercial
Arbitration. It follows that, if the parties expressly authorize the arbitral tribunal may
rule on ex aequo et bono, or as amiable I'composition. The word "or" may be
interpreted as an attempt to identify the difference between these two institutions42.

Because | support the idea of the delimitation between the adjudication on
principles of equity, and amiable composition, I will add yet another argument
providing of this possibility. It follows from Article 35 2. of the UNCITRAL Arbitration
Rules, which also shows that expressly authorized by the parties, the arbitral tribunal
may decide a case ex aequo et bono "or" as I'amiable composition43.

Currently adjudicate on principles of equity has been accepted in countries
that have adopted the UNCITRAL Model Law and in the European Union, apart the
United Kingdom44.

34 WACH, A., Lamiable..., p. 121.
35 KURATOWSKI, R., Sadownictwo polubowne, Warszawa, 1932, p. 146-147.
36 MISKO, T., op. cit., p. 131.
37 WACH, A., L'amiable..., p. 121.
38 Ibid.
39 Ibid.
40 WACH, A, op. cit., p. 121.
41 BLASZCZAK, t. LUDWIK, M., op. cit., p. 185.
42 WACH, A., op. cit., p. 121-122.
43 JAKUBOWSKI, J. and WISNIEWSKI, A. W. in a publication “Regulamin arbitrazowy
UNCITRAL”, “Problemy Prawne Handlu Zagranicznego”, 1979, t. 3, s. 35, about the first version
of the UNCITRAL Arbitration Rules, beside expression ex aequo et bono wrote in the brackets
- it means on principles of equity.
44 MAZUR, D., op. cit., p. 146.
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4. The adjudication on principles of equity prior to the amendment of the
Polish Civil Procedure Code

In the content of the Polish Civil Procedure Code (the Civil Procedure Code) in
the version prior to the amendment of 28 July 2005, the legislator did not comment
directly on the possibility of the adjudication on principles of equity. Although it was
common position for using the amiable composition in arbitration proceedings45.

It should also be mentioned the notion of minority who refused the arbitral
tribunal power to adjudicate on principles of equity due to the lack of clear concepts
in the Civil Procedure Code46, and the duty to submit by the arbitral tribunal the
requirements posed by the other authorities of the state, including the need to
implement the postulate of the rule of law47.

Under the arbitration tribunal’s jurisdiction may be subjected cases of civil
nature, and the rule of civil party autonomy resulted in the entitlement to indicate
the base of jurisdiction of the arbitral tribunal48. A justification for this possibility in
the literature can be divided into three groups49.

Most authors convey the opportunity to adjudicate on principles of equity with
former Article 711. § 3. of the Civil Procedure Code, and Article 712. 8§ 1. point 4) of
the Civil Procedure Code. The first of the above-mentioned provisions concerned the
refusal by the general court decision on an enforceability of an arbitration award if
the content of his failing to fulfill its judgment the rule of law, or principles of
community coexistence. And the latter regulated the opportunity to request an
annulment of an arbitration award in the event of similar premises50.

The first of the proponents of this concept51 believed that it can be assumed
that the arbitrators, in the absence of detailed regulation in the arbitration clause,
may also use principles of equity, if the judgment issued by them will not violate
applicable in Poland principles of community coexistence, and the rule of law.

According to another representative of Polish doctrine52 of the wording of the
listed Articles, according to Polish law, the arbitrators may decide as amiables
compositeurs if released judgment will not violate principles of community
coexistence, or the rule of law in Poland53.

This group may include also the view54 according to which the lack of a clear order
to apply the substantive law of the arbitration clause allowed arbitrators to judge on
the basis of general principles of honesty, and fair trading practices55.

In turn, in the practice above-mentioned opinion was based on Article 705. of
the former Code of Civil Procedure. The Court of Appeal in Szczecin in its judgment
of 23 April 2008, | Aca 204/07 concerning, inter alia, rights of the defense, stated
that this Article relates only to the conduct of proceedings and it is assumed that
arbitrators are not bound by the legislation and can be guided by principles of equity
resolving the dispute - on condition that the released judgment will not violate the
applicable rules of law, or of community coexistence.

45 In Polish doctrine this view is represented, inter alia, by DALKA, S., KAMINSKI, I. C. AND
LIZER-KLATKA, A.

46 MOREK, R., Mediacja i arbitraz (art. 1831 - 18315, 1154-1217 KPC). Komentarz, Warszawa,
2006, p. 231.

47 BALLADA, P., "Zagadnienie obowigzku stosowania prawa materialnego w postepowaniu
przed sadem polubownym”, "Ruch Prawniczy, Ekonomiczny i Socjologiczny”, 2000, No.1, p.
90.

48 SOBKOWSKI, J., "Stosowanie prawa materialnego w sadownictwie polubownym wedfiug
kodeksu postepowania cywilnego i regulaminéw Kolegium Arbitréw przy Polskiej Izbie Handlu
Zagranicznego”, "Ruch Prawniczy, Ekonomiczny i Socjologiczny”, 1980, No.3, p. 69.

49 MISKO, T., op. cit., p. 134.

50 Ibid., p. 135.

51 DALKA, S.

52 ERECINSKI, T.

53 BALLADA, P., op. cit., p. 95.

54 Represented by POTRZOBOWSKI, K. i ZYWICKI. W.

55 MOREK, R., op. cit., p. 232.
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Thus it will not be in conflict with the public policy clause56.

The second group of justifications was based on the former Article 705. of the
Civil Procedure Code, which gave the parties the power to determine the course of
proceedings. Hence the basis for the choice between the laws and principles of equity
was derived57. The pertinent objection, however, was raised that this provision
referred to the procedure and not the substantive basis for the adjudication58.

Article 705. of the former Code of Civil Procedure provided that the parties
may determine the same until the initiation of the investigation procedure, which
should be used in the course of the examination of the case, however if have not
done so, the arbitral tribunal shall apply such procedures as it deems appropriate.
The arbitral tribunal is not bound by the rules of civil procedure, but it cannot abandon
a comprehensive explanation of the circumstances necessary to resolve the case.

The third group based its claims on the former Article 699. § 1. of the Civil
Procedure Code, which permits the possibility of becoming an arbitrator by any
person, not necessarily a lawyer. So it was hard to require from such a person
knowledge of law and its proper use. Therefore, the legislator acquiesced in this case
to base a decision of non-legal rules, including the principle of equity59.

This view is supported by the Supreme Court of the Republic of Poland
judgment of 28 April 2000, Il CKN 267/00. In this judgment, the Supreme Court
expressed the view that the lack of binding arbitral tribunal by rules of substantive
law comes before all the fact that entrust settle the case to arbitrators often occurs
because of their expertise knowledge, which is more important for the parties than
the knowledge of substantive norms of the specific legislation.

Former Article 699. § 1. of the Civil Procedure Code stated that:

8 1. An arbitrator may be any natural person with full legal capacity, benefiting
fully civil rights, and honor civil rights.
§ 2. The arbitrator can not be a judge of the state.

The lesson here is that, if we accept as accurate the argument of the first
group, it must be recognized that principles of the rule of law, and principles of
community coexistence was the only limitation to the arbitrator adjudicating on
principles of equity60, and thus the public policy clause.

5. The adjudication on principles of equity in light of the revised Code of
Civil Procedure

The amendment to the Civil Procedure Code, enacted by the Sejm of the
Republic of Poland of 28 July 2005, added the Part Five entitled "The arbitration court
(arbitration)", while removing the Book Three - "The arbitral tribunal" in the Part One
of the Civil Procedure Code. It entered into force on 17 October 200561. You should
share the view that the present regulation, dispels any doctrinal doubts associated
with the possibility of applying principles of equity in the arbitration62. As one of the
representatives of the doctrine noticed Article 1194. of the Civil Procedure Code
removes the loophole by typing in the international mainstream, which includes

56 RYSZKOWSKI, K., Klauzula procesowego porzgdku publicznego w arbitrazu handlowym
w prawie polskim na tle innych systemoéw prawnych, Warszawa, 2019, p. 272.
57 SOBKOWSKI, J., p. 69.
58 MISKO, T., op. cit., p. 135.
59 Ibid.
60 Ibid., p. 136.
61 BIELARCZYK, P., “Nowelizacja Kodeksu postepowania cywilnego w zakresie sadownictwa
polubownego”, Dodatek specjalny do ,Monitora Prawniczego™, 2005, No.22, p. 1.
62 MISKO, T., op. cit., p. 136.
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representative German Code of Civil Procedure, ZPO63. This Article was formed as a
result of the impact of the UNCITRAL Model Law64, referring to it but only partially65.
Paragraph. 1. of this Article expressis verbis provides that, if the parties expressly
authorize the arbitral tribunal it may rule on general principles of law, or equity. This
Article however does not enter the distinction between the adjudication ex aequo et
bono, and as I'amiable composition, which is stated in the UNCITRAL Arbitration
Rules, and in the UNCITRAL Model Law. The lack of this distinction in Polish legislation
speaks for admissibility of the adjudication on principles of equity in both versions66,
as amiables compositeurs, or ex aequo et bono.

In any case, the arbitral tribunal shall, however, take into consideration the
established usages, which are applicable to the transaction, and the provisions
of the contract67.

According to Article 1194. § 2. of the Code of Civil Procedure the court of
arbitration is obliged in any case to take into account the provisions of the contract,
and the usages applicable to the transaction. The arbitral tribunal shall only consider
(take into account) and not obligatory apply, the relevant commercial usages. In this
case, if considerations of equity require it, the arbitral tribunal may omit these
usages68. The usages referred to are also described as lex mercatoria69 and another
author refers in this respect to Article 56., 65. and Article 354. of Polish Code Civil70.
Also this solution refers to the UNCITRAL Model Law, in which has won the concept
of obligation the arbitrators to comply with international trade usages in each case,
regardless empowered them to rule on principles of equity71 (see Article 28. (3) of
the Model UNCITRAL Law on International Commercial Arbitration)72.

Adjudicating on principles of equity should take into account the particular
circumstances of the present case, as well as to treat each case individually73.
Arbitrators are required to conduct evidence, and to analyze a collected material 74.

Another author, in turn, assumes that the legislator ordering take into account
of the provisions of this agreement do not apply to the plane of facts, but on legal
basis of decision75.

I agree with the first view. In support of this claim should be put forward the
inseparable connection of principles of equity with the totality of circumstances of the
case, and the fact that this view sets a base to a resolution of the dispute76.

Decisions based on legis mercatoriae result from the usages governing trade,
or uniform norms. Solutions based on legis mercatoriae may not, however, allow the
use of equity as a criterion77. It must therefore share the view, according to which
the obligation to take into account the established commercial practices, when
adjudicating on principles of equity may raise doubts78.

You should also share the view of the justness of consent in a clear form. Such
a consent must be delivered after careful thinking, and with full knowledge of the

63 PAZDAN, J., "Czy mozna wytgczy¢ umowe spod prawa?”, "Parstwo i Prawo”, 2005, No.10,
p. 17.

64 Ibid., p. 15.

65 ERECINSKI, T., WEITZ, K., op. cit., p. 323.

66 Ibid., p. 326. )

67 FALKIEWICZ, K., KWASNICKI, R. L., "Arbitraz i mediacja w $wietle najnowszej nowelizacji
kodeksu postepowania cywilnego”, “"Przeglad Prawa Handlowego”, 2005, No.11, p. 35.

68 ERECINSKI, T., WEITZ, K., op. cit., p. 327.

69 BLASZCZAK, t. LUDWIK, M., op. cit., p. 186.

70 MOREK, R., op. cit., p. 231.

71 GRABOWSKA, K., op. cit., p. 263.

72 RYSZKOWSKI, K., Orzekanie..., p. 60.

73 Ibid., p. 264.

74 MOREK, R., op. cit., p. 232.

75 ULIASZ, M., Kodeks postepowania cywilnego - Komentarz, Warszawa, 2008, p. 1585.

76 ZIELINSKI, A., (ed.) ZIELINSKI, A., Kodeks Postepowania Cywilnego. Komentarz,
Warszawa, 2008, p. 1673.

77 MISKO, T., op. cit., p. 129.

78 ERECINSKI, T., WEITZ, K., op. cit., p. 328.
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adjudication on principles of equity79. Only with such a clear disposal of the parties
the arbitral tribunal shall be exempt from the obligation to apply the substantive
law80.

The parties providing that a judgment may be issued unjust, may authorize
the arbitral tribunal to rule in isolation from the norms of substantive law, not only in
an arbitration clause, but also in later statements. A part of the doctrine assumes
that per analogiam to the Section 1051 (3) second sentence of ZPO, the parties can
empower the arbitral tribunal to rule according to principles of equity, or general
principles of law at any time until the judgment81, despite the fact that in Polish law
there is no clear legal rule on the matter82.

6. Conclusion

A main objection in relation to the validity of the adjudication on principles of
equity is the inability to resolve the predictability of arbitration court83.

Although the judgment of the arbitration tribunal on grounds of equity may
be less predictable for the parties than that of the court, it often will be more equitable
than the judgment under the same law. Regulations due to their nature are created
in order to extend to the greatest number of legal relations, and therefore they are
not always ideally suited to the specific facts, and to the law84.

The argument above can also be used as a justification for both the existence, and
the next function of the another legal institution, namely the public policy clause.

You can pass a sentence that is consistent with the law, but it is unfair. The
conclusion drawn from the maxim “Summum ius summa iniuria” supports the
principle, which states that not everything permitted is fair (Non omne quod licet
honestum est)85. In this case, a similar function is performed by the public policy,
but already at an earlier stage of the arbitration, because the parties must take it
into account when drafting the arbitration clause, or the arbitration agreement86.
The arbitrators, in turn, must take it into account in the course of arbitration
proceedings, and thus in a phase in which the rule may be based on principles of
equity, and in addition the court under the control exercised.

There is a view according to which the arbitrators may use their special powers
only in the event of unusually complex facts87. This is, inter alia, when obtaining
evidence would entail incurring excessive, and unjustified costs88.

Article 1194. § 1. of the Code of Civil Procedure as amended does not contain such
a reservation, and the consent of the parties must be carefully thought out and
clear89.

I agree with the opinion that to date has preserved the interwar notion90,
according to which the arbitrators must be advised to the least deviates from the
norms enshrined by law; it is in the interest of the general law, besides that, it flows
from the presumption that the written law is the best norm regulating the relations

79 PAZDAN, J., op. cit., p. 17.
80 ULIASZ, M., op. cit., p. 1585.
81 MOREK, R., op. cit., p. 232.
82 BLASZCZAK, t. LUDWIK, M., op. cit., p. 185.
83 ERECINSKI, T., WEITZ, K., op. cit., p. 327.
84 RYSZKOWSKI, K., Orzekanie..., p. 61-62.
85 Ibid., p. 62.
86 BOCKSTIEGEL, K. H., “Public Policy as a Limit to Arbitration and its Enforcement”, “IBA
Journal of Dispute Resolution”, 2008,
http://www.arbitration-icca.org/media/0/12277202358270/bckstiegel_public_policy...iba__
unconfererence_2008.pdf, 26.10.2014, p. 2.
87 ERECINSKI, T., WEITZ, K., op. cit., p. 327.
88 LIZER-KLATKA, A., op. cit., p. 68.
89 PAZDAN, J., op. cit., p. 17.
90 MOREK, R., cit., p. 233.
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between people. Without a compelling reason you do not need to depart from the
use of generally applicable legal standards in arbitration, even if the parties gave in
the direction of far-reaching powers to the arbitrators. Therefore, all arbitration
experts advise the use of the substantive law by arbitrators in their decisions91.

I treat the opinion of the interwar representative of Polish doctrine as a kind
of interpretive to Article 1194. of the Code of Civil Procedure, and as a directive to
the arbitration court adjudicating on the basis of equity. In addition the arbitral
tribunal should always have regard to the public policy.
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Abstract: Although international law has origins that go back to the old law of
the people, it can be said that its modern facet, which places the individual at the
center of its protection spectrum, is born in a later period. If the first roots of the
new international law begin to emerge at the end of the 19th century, with the
emergence of international humanitarian law, it can be stated, on the other hand,
that the second post-war is a milestone for new paradigms of international law,
especially because of the entry on stage of a new institution: humanity. This is the
historical moment in which the United Nations protection system is inaugurated and
a normative construction initiated with the Universal Declaration of Human Rights,
from which emerges a whole jurisprudential construction coming from the
International and Regional Courts. In this context, the following research aims to
analyze the system of protection of human rights inaugurated by the creation of the
United Nations and the Universal Declaration of Human Rights, as well as to extract
from it the most important values belonging to the human community as a whole. To
reach the proposed objective, the historical procedure method will be used, by an
evolutionary analysis of conventional constructions and jurisprudential. The
hypothetical-deductive method of approach will also be used, which is based on the
hypothesis that humankind has absolute and universal values to be protected by this
system.
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1. INTRODUCTION
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the (re) birth of a people’s right erected on bases that have the individuals and the
links that they formed in the center of their protection, which will gain even greater
strength with the arrival of international humanitarian law.

Although international law has origins that go back to the old law of the
people, it can be said that its modern facet, which puts the individual in the center
of its protection spectrum, is born later to this context. If the first roots of the new
international law begin to emerge at the end of the 19th century, with the emergence
of international humanitarian law, it can be said, on the other hand, that the second
post-war is a milestone for new paradigms of international law. This is the historic
moment in which the United Nations protection system is inaugurated and a whole
new normative construction initiated by the Universal Declaration of Human Rights.

The Universal Declaration of Human Rights and the creation of the entire
protection apparatus founded by the United Nations system are two pillars of the
second post-war that give birth to a new international law3, which has as main arms
the international human rights law and international criminal law.

This new system starts to develop from the adoption of a series of
international conventions in inaugurate a kind of universal human society (opposed
to the archaic model of sovereign States) which, as such, is based on the respect for
the human being.

The doctrine of international law and, in particular, of international human
rights law, begins to relate to other fields of law and embodies aspects of international
criminal law, for example, which relates to the defense of a universal human society*
order and impregnate content into it. This notion applies perfectly to the construction
of the concept of crime against humanity and the crime of genocide, since they are
crimes that affect what is human in all human beings without exception - the
irreducible human - and this common definition of humanity is precisely what
international human rights law more easily disengage to identify. It does so both
through international human rights conventions and through decisions from
international jurisdictions that apply them, assisting on the task of identifying
universal values, the so-called intangible values of humanity.

In this sense, this new international law starts to build a series of values to
promote, having in the normative construction founded by the Universal Declaration
of Human Rights a fundamental stone that allows it to identify human values to
promote without any kind of relativization.

This identification happened both by force of the international conventional
human rights law and by the construction of jurisprudence on the matter.

2. THE NEW INTERNATIONAL LAW AND THE IDENTIFICATION OF
UNIVERSAL HUMAN VALUES FOUNDED BY THE UDHR

A new configuration of international law, which will allow the identification of
the fundamental values of humanity, gains a great wealth of outlines from the great
production of international conventions of human rights that begins to occur

3 “(... )traditional international law developed various doctrines and institutions that were
designed to protect different groups of human beings: slaves, minorities, certain native
populations, foreign nationals, victims of very massive violations, combatants, etc. That law
and practice provided the conceptual and institutional underpinnings of contemporary
international human rights law. The most important feature of that law is that it recognizes
that individuals have rights as human beings and that these rights are protected by
international law”. In: BUERGENTHAL, T. International Human Rights. St. Paul, West Publishing
Co., 1988, p. 16.
4 «[..] il y a une autre dimension des droits de 'Homme qui correspond a une définition
fonctionnelle : ceux-ci sont aussi I’expression la plus directe du modeéle de la Société humaine
universelle, face au modeéle de la Société des Etats souverains. “L’introduction des droits de
I'Homme dans I'ordre juridique international signifie en effet que le droit international, comme
le droit interne, devrait étre fondé sur le respect de la liberté et de la dignité de I'étre humain.
Cela signifie aussi que le seul vrai sujet de droit est l'individu ». FROUVILLE, O. Droit
international pénal. Sources. Incriminations. Responsabilité. Paris, Pédone, 2012, p. 8.
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especially after the second postwar period, driven by the Universal Declaration
human rights, the creation of the United Nations and the emergence of regional
systems for the protection of human rights.

The creation of the United Nations inaugurates what can be called the
universal system of protection and, from its very first foundation, this building
expresses what it considers as an essential value to protect: the preamble to the
Charter of Saint Francis contains in its initial lines a declaration of faith in the
fundamental rights of man and in the dignity and worth of the human being®,
apparently erecting human dignity as the underlying basis of these fundamental
rights.

The value of human dignity will be, from this point on, believed to be the
touchstone of subsequent normative construction. Detailing the content of the
Universal Declaration of Human Rights, the International Pact on Civil and Political
Rights® and the International Pact on Economic, Social and Cultural Rights recognize
in their preamble the inherent dignity of all members of the human family and their
equal and inalienable rights, understanding that this dignity constitutes the
foundation of freedom, justice and peace in the world.

The first instrument, broadening the list of civil and political rights contained
in the Declaration, as well as creating for the States a positive obligation to respect
and promote them, enumerates rights that are not subject to such restrictions, which
gives some indications about which of these rights have the connotation of absolute
prerogatives, since they cannot be relativized in the area of domestic law.

These are the rights provided for in the Pact in its articles 6 (right to life), 7
(interdiction of torture and cruel, degrading or inhumane treatment), 8 (interdiction
of slavery), 11 (interdiction of imprisonment for breach of contractual obligation), 15
(prohibition of being prosecuted for a fact that is not foreseen as a crime or that is
not considered criminal in accordance with the principles recognized by the
community of nations), 16 (right to recognition of legal personality for all persons)
and 18 (right to freedom of thought, conscience and religion), according to the
restrictive provision of article 4.

The impossibility of relativizing these rights seems to be linked to the value
underlying them. When the preamble affirms that human dignity is the foundation of
freedom, justice and peace, one can think that it is this value of dignity that is
inherent to the impossibility that the rights attached to it are excepted.

Although the International Pact on Economic, Social and Cultural Rights does
not create immediate obligations for the States to comply, but with the same goal of
enforcing these rights, the Pact determine to the States the commitment to take
measures to satisfy them, and that they should do so progressively, including through
the adoption of legislative provisions.

The substratum of human dignity as the foundation of universal and absolute
rights continues to serve as a catalyst for the normative construction subsequent to
the creation of the United Nations and in texts such as the Universal Declaration of
Human Rights of 1948.

Although the declaration does not have the value of an international treaty”,
it is understood that its content is an attempt to express the main values of the

5 Preamble to the United Nations Charter, San Francisco, June 26, 1945.

6 Preamble to the International Covenant on Civil and Political Rights of December 16, 1966
and the International Covenant on Economic, Social and Cultural Rights of December 19, 1966.
7 “En la practica de las Naciones Unidas, una declaracion es un instrumento solemne, que se
utiliza s6lo en casos muy especiales, en cuestiones de grande y verdadera importancia y
cuando se espera obtener el maximo de observancia por parte del mayor nimero de Estados
posible. Asi pues, son las declaraciones actos solemnes por las cuales representantes
gubernamentales proclaman su adhesién y apoyo a principios generales que se juzgan como
de gran valor y perdurabilidad, pero que no son adaptados con la formalidad ni con la fuerza
vinculante de los tratados”. VENTURA-ROBLES, M. “El valor de la Declaracion Universal de
Derechos Humanos” en Cancado Trindade, A. (Org.), The modern world of human rights — El
mundo moderno de los derechos humanos: Essays in honour of Thomas Buergenthal/ Ensayos
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human community, bringing a body of principles and individual and collective
prerogatives that raise it to the category of customary international law.

Symbolizing some of society's most dear values contemporaneously with its
proclamation, as a model of what the international community and universal legal
consciousness mean by more fundamental rights, the Universal Declaration of Human
Rights gains normative force or legal value insofar as it serves to measure how much
the States promote or disrespect the rights of the individuals that are under its care.

These rights are proclaimed in the form of two categories: on one side the
civil and political rights and on the other one the economic, social and cultural rights.

As part of the first group we have the right to life, liberty, personal security,
freedom of expression, religion, association and locomotion, to not be arbitrarily
detained, the prohibition of slavery, torture, cruel, degrading, and inhuman
treatments, as well as civil procedural rights such as the due process of law, the
presumption of innocence and also political rights, like electing representatives and
being eligible, for example.

As part of the second group we have the right to social assistance, to work,
to an adequate standard of living, to education and access to culture.

There is, however, a difference between the fact that these rights are
universal, which means that they are recognized by all human communities, and the
fact that they are absolute, which would be the impossibility of imposing limitations
on them. The declaration itself recognizes that many of them are relative, and thus
allow the States, within certain limits that don’t end up on its suppression, to impose
regulations on them.

These rights should be analyzed in comparison with the rules of jus cogens,
allowing one to investigate in which hypotheses these restrictions are not possible,
to the point of actually attributing to it the character of universal and absolute rights.

Therefore, once again the value of dignity must serve as a value to check
the nature of these rights, understanding them as absolute and universal rights when
their limitation is in violation of human dignity. This analysis seems even more
consistent if the violation of one of these rights, in violation of human dignity,
characterizes a crime of genocide or a crime against humanity, insofar as these
crimes aim at the protection of rights that do not allow limitation. This is the case,
for example, of the impossibility of the exceptionalization of torture. The creation of
exceptions to the right of all persons not to be tortured does not include national
discretion. The prohibition of torture is a rule that belongs to the core of jus cogens.

This same tone that emerges from human dignity appears in the Convention
on the Elimination of All Forms of Racial Discrimination of 1965. It solidify in the form
of an international treaty on equality of all races and creates a legal system guided
by the principle of non- discrimination, in a way to prohibit any act of racial
discrimination consisting in the distinction, exclusion, restriction or preference
adopted for reasons of race, color, descent, national or ethnic origin.

The right to non-discrimination is also a consequence of the general
postulate of the dignity of all human beings, proclaimed in previous texts, such as
the Charter of the United Nations and the Universal Declaration of Human Rightsé. It
confirms the idea that human dignity serves as the underlying value of the protection
of rights that are understood as universal and impassible for relativization.

The instrument consists in a source of negative and positive obligations for
the States, insofar as it obliges them to practice non-discrimination through the
interposition of their agents and to adapt their respective legal systems to make them
compatible with the international law. This aspect seems to demonstrate a certain

en Honor de Thomas Buergenthal. San José, Instituto Interamericano de Derechos Humanos,
1996, pp. 257-258.

8 SUDRE, F. Droit européen et international des droits de ’'hnomme. Paris, Presses universitaires
de France, 2016, p. 427.
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supremacy of international law over domestic law in that where it legitimately
protects a universal value, since it imposes for the States the obligation to carry out
the conventionality control of their domestic law and takes from them a significant
portion of the national margin of appreciation.

The International Convention on the Elimination and Suppression of the
Crime of Apartheid from 1973, which establishes it as a crime against humanity, is
under the same principle. The Convention defines it as racial segregation practices
and policies that took place in southern Africa and create a parallel accountability
system in the same way as the genocide convention. In this sense, it attributes
responsibility both to the States and to the individuals, with provision, in relation to
theses ones, for universal competence.

Analyzing other international conventions that have similar intentions,
elaborated following the creation of the United Nations, parallel to the value of human
dignity, another value of a negative nature emerges, that is the one related to the
human suffering.

The purpose of protecting human dignity, a positive value to be promoted in
conjunction with the aim of preventing human suffering, a negative value to be
interdicted, will be the touchstone of the normative construction orchestrated by the
United Nations’ universal system, composed not only of international conventions but
also by the praxis of the organization that consists in the elaboration of a series of
resolutions®.

The protection of these values seems to be clear, for example, in the text of
the convention about the prevention and punishment of the crime of genocide from
1948, which had as a determining factor the extermination practices of Jews and
national, ethnic and religious minorities during the Il World War, and it was adopted
from the construction created by Raphaél Lemkin® and then from the work driven
by Resolution 96 (1) of the General Assembly of December 11, 1946. The Resolution
started by making explicit the concept of genocide and described it as the denial of
the right to the existence of whole human groups, a refusal that affects human
conscience, inflicts great losses to humanity, which is thus deprived of cultural
contributions or other contributions of these groups and is contrary to the moral law,
to the spirit and finality of the United Nations.

The General Assembly has classified genocide as a crime of international law
that the civilized world condemns and for which its perpetrators, whoever they are
(private persons, civil servants or statesmen), should be punished. It also invited
member States to adopt legislative measures necessary to prevent and repress this
crime, by instructing the Economic and Social Council to undertake the necessary
studies to draft the convention.

Subsequently, the Resolution 260 (111) from December, 9™, 1948 of UN's
General Assembly adopted the text of the convention and defined genocide as the
act committed with the intent to destroy, in whole or in part, a national, ethnic, racial
or religious affliction, by means of murder of members of the group, serious injury
to the physical or mental integrity of members of the group, subjection of the group
to conditions of existence capable of leading to physical or psychic destruction, birth
impediment within the group or forced transfer of children from the group to another
group.

The convention imposed on States an obligation to adopt the necessary
legislative measures to ensure the application of the provisions contained therein and
determined that States should provide for effective sanctions against those

9 CANCADO TRINDADE, A. Principios do direito internacional contemporaneo. 2a. edicéo.
Brasilia, Fundagdo Alexandre de Gusmao, 2017, p. 359.

10 Lemkin created the word genocide from the union of the Greek term genos (race) with the
Latin term caedere (kill), which generates the suffix cide. The Polish jurist coined the term in
response to Churchil when referring to the nameless crimes committed by the Nazis. In: AXIS
RULE IN OCCUPIED EUROPE. Carnegie Endowment for International Peace: Washington D.C.,
1944.
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responsible for a crime of genocide by expressly stating that it can not be considered
a political crime by national law!! and that it is not subject to immunity?*2.

The Convention also foresee two types of jurisdiction as a result of the
practice of the crime of genocide: the International Court of Justice has jurisdiction
to settle disputes between States, including the civil responsibility of the State, as
well as the interpretation, application and execution of the Convention'3; for personal
accountability, which means criminal responsibility, the convention provides that the
subjects will be held accountable before the competent courts of the territory of the
State where the act was committed or before an international criminal Court*.

At the time when the convention’s text was drafted, there was no
International Criminal Court, since the two Courts created at that time (Nuremberg
and Tokyo) were ad hoc Courts competent only to judge the events of World War I1.
That is why the convention’s end was devoted to the prevision of a study, to be
carried out by the International Law Commission, on the matter of an international
criminal jurisdiction. In any case, the text invokes the evolution of the international
community and the growing need for an international judicial body to prosecute
certain crimes under the law of nations.

Initially, it was thought that this International Law Commission, when doing
this study, should consider the possibility of creating a criminal chamber in the
International Court of Justice itself, which is known to have been a plan that was
hampered by the Cold War, since a new international tribunal was only established
after the massacres in the former Yugoslavia and Rwanda.

The protection of human dignity and the prohibition of human suffering are
equally underlying in international conventions such as the Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment and Punishment and the
United Nations Convention for the Protection of All Persons against forced
disappearances, published in 2006.

The prohibition of torture, based on the terms of the Convention, assumes a
character of universal and absolute law as it declares that there is no circumstance,
even of extreme exceptionality, that can justify its commission?2s.

In it's Article 2, the Convention establishes a positive obligation for the
States to adopt legislative, administrative and judicial measures to prevent all kinds
of acts of torture in their respective territories, as well as the positive obligation of
protection and prevention6. It also creates for the States, in addition, a specific

11 Article 7 of the Convention for the Prevention and Suppression of the Crime of Genocide,
adopted by the United Nations General Assembly on December 9, 1948.
12 Article 4 of the Convention for the Prevention and Suppression of the Crime of Genocide,
adopted by the United Nations General Assembly on December 9, 1948.
13 Article 9 of the Convention for the Prevention and Suppression of the Crime of Genocide,
adopted by the United Nations General Assembly on December 9, 1948.
14 Article 6 of the Convention for the Prevention and Suppression of the Crime of Genocide,
adopted by the United Nations General Assembly on December 9, 1948.
15 Article 2 of the Convention against Torture and Cruel, Inhuman or Degrading Treatment or
Punishment of December 10, 1984.
16 COUR EUROPEENNE DES DROITS DE L’HOMME. Affaire Slimani c. France. Requéte n.
57671/00. Arrét du 27 juillet 2004. Disponible sur :
<https://hudoc.echr.coe.int/fre#{"itemid":["001-66499"1} >. Accés : 31 mar. 2019 ; COUR
EUROPEENNE DES DROITS DE L'HOMME. Affaire Riad et Idiab c. Belgique. Requétes n.
29787/03 et 29810/03. Arrét du 24  janvier  2008. Disponible  sur
<https://hudoc.echr.coe.int/fre#{"itemid":["001-84678"]} >. Acces : 31 mar. 2019 ; COUR
EUROPEENNE DES DROITS DE L’'HOMME. Affaire Mubilanzila Mayeka et kaniki mitunga c.
Belgique. Requéte n. 13178/03. Arrét du 12 octobre 2006. Disponible sur
<https://hudoc.echr.coe.int/fre#{"itemid":["001-77445"]}>. Acces : 31 mar. 2019 ; COUR
EUROPEENNE DES DROITS DE L’HOMME. Affaire Popov c. France. Requétes n. 39472/07 et
39474/07. Arrét du 19 janvier 2012. Disponible sur
<https://hudoc.echr.coe.int/fre#{"itemid":["'001-108708"]}>. Accés : 31 mar. 2019 ; COUR
EUROPEENNE DES DROITS DE L’HOMME. Affaire Placi v. Italy. Requéte n. 48754/11. Arrét du
25
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negative obligation that consists in ensuring the prohibition of torture, which
monitoring is entrusted to a supervisory system consisting of the requirement of
reporting by States, the use of complaints and individual petitions?'”’.

The same spirit of protection of human rights seems to have governed the
elaboration of the International Convention for the Protection of All Persons from
Enforced Disappearance in 2006. It is an international human rights convention, the
very title of which expressly refers to the objective of protection of the people - that
is why we see no other path but the adoption of the doctrine of the dignity of the
human being as a mark of international law of human rights and protection of
humanity as a whole. The Convention is at the same time a source of criminal law
born under the international law in the face of a major gap in domestic legal systems
with regard to the criminalization of enforced disappearances. It is therefore the
source of a downward movement that will progressively make this crime integrate
the national rights?8.

In addition, the Convention is the result of a joint codification effort by the
United Nations and the Organization of American States.

In 1978, the UN was already concerned about the disappearance of people
in all regions of the world and the excesses committed by the authorities allegedly
responsible for their protection, as well as their awareness of the risk that such
practices pose to life, freedom and security of the people and the anguish and
sadness caused in the relatives of the disappeared persons?®.

It is important to highlight the role of the Organization of American States
in the construction of the notion of absolute prohibition of enforced disappearances,
since it was through the regional system of inter-American protection that emerged
the first Convention on the forced disappearance of persons, in 1994, expressly
providing for the crime of forced disappearance.

Moreover, the Convention constitutes a source of positive obligations on the
States related to the duty of incrimination: it promotes at the same time the
mentioned downward movement of regional law towards the respective domestic
rights, which gradually integrate them, in addition to an upward movement that
inspired the elaboration of another convention at the international level.

Its origins date back to Resolution 666 (XIIl - 0/83) of the Organization of
American States, which is based on the affirmation that the practice of forced
disappearance of persons in America is an affront to hemispheric consciousness and
constitutes a crime against humanity, understanding that will be based on the
jurisprudence of the Inter-American Court of Human Rights, which on several

21 janvier 2014. Disponible sur : <https://hudoc.echr.coe.int/fre#{"itemid":["001-
140028"1}>. Accés : 31 mar. 2019 ; COUR EUROPEENNE DES DROITS DE L’HOMME. Affaire
Hurtado c. Suisse. Requéte n. 17549/90. Décision du 28/01/1994. Disponible sur
<https://hudoc.echr.coe.int/fre#{"fulltext":["'17549/90"],"display":[2],"languageisocode":["
FRE"],"documentcollectionid2":["GRANDCHAMBER","CHAMBER"],"itemid":["'001-62425"]}>.
Accés : 31 mar. 2019 ; COUR EUROPEENNE DES DROITS DE L’'HOMME. Affaire Levinta c.
Moldova. Requéte n.17332/03. Arrét du 16 décembre 2008. Disponible sur
<https://hudoc.echr.coe.int/fre#{"itemid":["'001-90304"]} >. Accés : 31 mar. 2019.

17 COUR EUROPEENNE DES DROITS DE L'HOMME. Affaire Pretty ¢/ Royame-Uni, Requéte n.
2346/02. Arrét, Strasbourg, 25 avr. 2002, 8 50. Disponible sur :
<https://hudoc.echr.coe.int/fre#{"itemid":["'001-65003"]}>. Accés : 3 avr. 2019.

18 MARTIN-CHENUT, K. “Le renforcement des obligations positives de nature pénale dans la
jurisprudence interamericaine : I'exemple des graves violations des droits de I'homme
commises pendant les dictatures des pays du Cone-Sud”, Revue de Science Criminelle et de
Droit Pénal Comparé, 3, pp. 705-725.

19 NATIONS UNIES. Assemblée générale. Resolutions adoptees par I’Assemblee Generale au
cours de la trente-troisieme session. Résolution 33/173 : Personnes disparues. New York, 20
décembre 1978. Disponible sur :
<http://www.un.org/french/documents/view_doc.asp?symbol=A/RES/33/173&Lang=F=>.
Access on: 4 apr. 2019.
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occasions will use concepts of international criminal law, describing the practice of
forced disappearance as a kind of crime against humanity?°.

This adoption symbolizes the extent to which a convergent movement takes
place within the framework of regional protection systems, sometimes pushing the
creation of international conventions, raising them from a regional level to a universal
level — which is the case of the American Convention on the Forced Disappearance of
Persons —, and other times confirming the normative system previously established
by the United Nations.

In this sense, the three main regional systems of protection, European,
American and African, deal with this same normative construction.

The European system of human rights protection established by the Council
of Europe has in the European Convention on Human Rights its main normative
instrument to guarantee rights, protecting both rights of an absolute nature and the
ones of a relative nature.

Stopping into rights considered impassible for relativization, it is found that
the Convention consecrates in its article 1 the right to non-discrimination, raising it
to a general principle based on the equal dignity of all human beings; its article 3
establishes the imposition of an absolute prohibition on torture insofar as it declares
that it is not subject to restrictions and derogations?!; it also does so in its Article 4
in that it prohibits slavery (and not the forced labor).

In its turn, the Inter-American system for the protection of human rights
was established by the Organization of American States, whose main instruments are
the OAS Charter, the American Declaration of the Rights and Duties of Man, both
adopted in 1948, and the American Convention on Human Rights Human Rights, or
Pact of San José, adopted in 1969.

The American Declaration on the Rights and Duties of Man subsequently
gave rise to the creation of the Inter-American Commission on Human Rights in 1959,
which ensures the mandatory force of the declaration, since it is competent to ensure
in practice respect for and promotion of rights and guarantees provided for therein.

Likewise, the American Convention contains a list of absolute rights, such as
Article 5, which prohibits all forms of torture, cruel or degrading treatment or
punishment, relating the prohibition directly to the right to physical integrity and
expressly mentioning the duty of respect for the dignity of the human being. Slavery
is also erected to the level of absolute prohibition in its Article 6. Unlike the European
Convention, the American Convention expressly provides protection against honor
and recognition of the dignity of the human person, without exception??.

The African human rights system, established by the Organization of African
Unity, has in the African Charter on Human and Peoples' Rights its main instrument
of conventional law in the matter of the protection and promotion of human rights at
the regional level, proclaiming rights of both nature individual and collective, and also

20 CORTE INTERAMERICANA DE DERECHOS HUMANOS. Caso Velasquez Rodriguez Vs.
Honduras. San José, Costa Rica: Sentencia (Fondo), 29 de julio de 1988. Available on:
<http://www.corteidh.or.cr/docs/casos/articulos/seriec_04_esp.pdf>. Access on: 4 apr. 2019
; CORTE INTERAMERICANA DE DERECHOS HUMANOS. Caso Goiburu y otros Vs. Paraguay. San
José, Costa Rica:Sentencia (Fondo, Reparaciones y Costas), 22 de septiembre de 2006.
Available on: <http://www.corteidh.or.cr/docs/casos/articulos/seriec_153 esp.pdf=>. Access
on: 4 apr. 2019.

21 SUDRE, F. Droit européen et international des droits de I’'hnomme. Paris, Presses
universitaires de France, 2016, p. 479.

22 Article 1 - 1. 1. Everyone has the right to respect for his honor and the recognition of his
dignity. AMERICAN CONVENTION ON HUMAN RIGHTS. San Jose, Costa Rica, November 22,
1969. Available on:
<https://www.cidh.oas.org/basicos/portugues/c.convencao_americana.htm=>. Access on: 14
apr. 2019.
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being a source of positive obligations to the States insofar as it establishes the duty
to adopt legislative measures in order to give effect to the stated prerogatives?s.

The Charter expressly refers to dignity as an essential objective of achieving
the aspirations of the African peoples and to the need for international protection of
the fundamental rights of the human being?*, bringing the right to equality before
the law as an absolute right, which can be interpreted as a right to non-
discrimination?®, the right to life and physical integrity?®, as well as the right to dignity
and to the prohibition of slavery, of human trafficking, of torture and cruel, inhuman
or degrading treatment?’.

The African Charter still innovates by erecting what it calls the rights of the
peoples, proclaiming their equal dignity, their right to self-determination, their right
to respect for their identity and freedom, and the equal enjoyment of the common
patrimony of humanity, as well as the right to peace, this last one in parallel with the
Charter of the United Nations.

3. ANEW INTERNATIONAL LAW?

The question that arises at the beginning of the twenty-first century is
whether the Universal Declaration of Human Rights and, with it, the whole system of
universal protection of human rights erected by the United Nations, inaugurated a
new phase of international law.

At first, it seems that a first change that took place was effectively placing
the individual in the position of subject of rights and duties, at the same time that
international law began to legally protect a new entity, how nominated humanity.
This apprehension of humanity by international law may have produced a double-
dimension phenomenon: on the one hand, the judicialization of the concept of
humanity is transforming of the concept itself - from a philosophical and metaphysical
concept to a legal concept; on the other hand, international law begins to undergo a
process of humanization brought about by the breaking of some of its bases inherited
from the pillar of the conception of State sovereignty - from a classic international
law to a new international law.

The changes in the concept of humanity and the very conception of
international law are the work of all these social events contemporary to the process,
which now demand the protection of the human being on the international scene and
the imposition of limits on the reason of the State. The atrocities that marked the
end of the nineteenth century and the first half of the twentieth century have finally
awakened "the universal legal consciousness of the need to re-conceptualize the very
foundations of the international legal order"?28.

This international law arises from a body of principles and customs and is
gradually transformed into a conventional legal order, finding an unprecedented
development triggered by the Universal Declaration of Human Rights.

Although the conventional construction centralized by the UN does not have
protecting human rights as its only goal, since it has also been responsible to deal
with matters relating to international peace and security, as the protection of human

23 Article 1 of the African Charter on Human and Peoples' Rights of 28 June 1981. AFRICAN
CHARTER ON HUMAN RIGHTS AND PEOPLE. Nairobi, 1981.

24 preamble to the African Charter on Human and Peoples' Rights of June 28, 1981. AFRICAN
CHARTER OF HUMAN RIGHTS AND PEOPLE. Nairobi, 1981.

25 Article 3 of the African Charter on Human and Peoples' Rights of 28 June 1981. AFRICAN
CHARTER ON HUMAN RIGHTS AND PEOPLE. Nairobi, 1981.

26 In its Article 4, unlike the European and American Conventions, the African Charter makes
no relativization of the right to life.

27 Article 5 of the African Charter on Human and Peoples' Rights of 28 June 1981. AFRICAN
CHARTER ON HUMAN RIGHTS AND PEOPLE. Nairobi, 1981.

28 CANCADO TRINDADE, A. A humanizagdo do direito internacional. Belo Horizonte, Del Rey,
2006, p. 111.
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rights is not the sole object of protection of some regional systems, together with it
followed a whole jurisprudential construction that gave hierarchical primacy to what
can be called intangible human values, from which equally universal and absolute
rights flow.

On the entire construction created by the jurisprudence on the matter of
interpreting and enforcing the international human rights law there is a certain
convergence of understanding and even a reciprocal influence on the part of one
Court over another, and it is not uncommon to find the intersection of decisions that
can be understood as a true dialogue between the Courts, both between the Courts
of Human Rights among themselves, as well as from those with the International
Criminal Courts, and also with the Constitutional Courts.

All this jurisprudential construction in the field of human rights is developed
in two main lines that intersect, being the universal system of protection coordinated
by the United Nations on one hand and, on the other hand, the regional systems of
protection born from the institution of international organizations such as the Council
of Europe, the Organization of American States and the African Union.

The jurisprudential construction based on the universal system of protection
of the United Nations finds its pillar in the International Court of Justice, whose
contentious jurisdiction can be exercised on the States in three different hypotheses:
by the acceptance of the States involved in the case of the existence of a specific
dispute in the matter of international law; by the determination of an international
treaty stating the Court to be competent to settle the dispute (as is the case with the
Convention on the prevention and punishment of the crime of genocide); or by the
application of the optional clause, in which the States issue a unilateral declaration
accepting the jurisdiction of the Court, being applicable to all States that do so, and
is therefore called a reciprocity clause.

Consolidated the jurisdiction of the Court, its decision has the consequence
of creating an obligation on the States concerned to observe it, only being possible
to review the decision in case of the discovery of a new decisive fact and that at the
time of the decision was unknown, as predict Articles 59 to 61 of its statute?.

In regard to the protection of the values of humanity, there were numerous
occasions when the International Court of Justice was called to manifest. It is
specially important its understanding about jus cogens and State’s obligations
deriving from international law, as well as the changes of understanding which have
taken place over time, notably as to the nature of international law. In this last
aspect, it seems to have been an advance that starts from a voluntarist conception
of international law and flows into a teleological vision focused on the protective
purpose.

The jurisprudence of the International Court of Justice will serve as basis for
the delimitation of the concept of erga omnes obligations that reach the entire
international community. These are different from obligations under international

29 Article 59. La décision de la Cour n'est obligatoire que pour les parties en litige et dans le
cas qui a été décidé. Article 60. L'arrét est définitif et sans recours. En cas de contestation sur
le sens et la portée de l'arrét, il appartient a la Cour de l'interpréter, a la demande de toute
partie. Article 61. La révision de I'arrét ne peut étre éventuellement demandée a la Cour qu'en
raison de la découverte d'un fait de nature a exercer une influence décisive et qui, avant le
prononcé de l'arrét, était inconnu de la Cour et de la partie qui demande la révision, sans qu'il
y ait, de sa part, faute a l'ignorer. La procédure de révision s'ouvre par un arrét de la Cour
constatant expressément l'existence du fait nouveau, lui reconnaissant les caractéres qui
donnent ouverture a la révision, et déclarant de ce chef la demande recevable. La Cour peut
subordonner l'ouverture de la procédure en révision a l'exécution préalable de l'arrét. La
demande en révision devra étre formée au plus tard dans le délai de six mois apres la
découverte du fait nouveau. Aucune demande de révision ne pourra étre formée apres
I'expiration d'un délai de dix ans a dater de I'arrét. COUR INTERNATIONALE DE JUSTICE. Statut
de la Cour International de Justice. Disponible sur
<http://www.un.org/fr/documents/icjstatute/pdf/icjstatute.pdf>. Acces : 15 mai. 2019.

29
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treaties whose purpose is the creation of obligations limited to signatory States. In
this sense, the Court will have to distinguish between what are principles of
international law with mandatory application, as they arise from jus cogens, from
those that are not. At the occasion of the trial of the Barcelona Traction case, Light
and Power Company case between Belgium and Spain®°, the Court distinguished
between the obligations of States related to the international community as a whole
and those born for the States within the framework of diplomatic protection.

Regarding the obligations arising from the norms of jus cogens, with erga
omnes reach, the Court's decision refers to acts of aggression, genocide and the rules
concerning the fundamental rights of the human person. Such standards include
protection against slavery and racial discrimination, which would be integrated into
an international law that it characterizes as being of a universal or semi-universal
character. It thus declares jus cogens, or peremptory rules, as an autonomous source
of rights, which go beyond mere conventional law, once they are international
standards of vital importance to the entire international community.

This jurisprudence will serve as a parameter for international criminal
jurisdictions, especially in what regards the inclusion of the prohibition of torture,
enforced disappearances and genocide as norms arising from jus cogens, of an
absolute nature and therefore impassible for relativization by national States.

The body of the Convention for the Prevention and Punishment of the Crime
of Genocide was expanded by the jurisprudence of the International Court of Justice,
initially by the Advisory Opinion of May 28%", 1951 (reservations to the Genocide
Convention3'), in which treaty law was analyzed in depth, especially in the matter of
the possibility for States to make reservations to the text of multilateral international
conventions.

Also, the Court understands that the right to make reservations can not
jeopardize the superior purposes of the Convention, in which it states that the basic
principles of the Convention are those recognized by civilized nations as obliging
States, even those States which are outside of the conventional link32.

The Court recognized as a principle that any multilateral agreement is the
result of a freely stipulated agreement on clauses and that it is therefore not for the
contractors to destroy or compromise, through unilateral decisions or particular
agreements, what is the purpose and reason of being of the convention. However, it
is not prohibited for the parties to have reservations, which will depend on their
nature. In this aspect, the Court has relativized the concept of the absolute integrity
of multilateral conventions, in order to preserve the principles of humanity that rule
a convention for the rights of nations.

The reserves should therefore not misconstrue the purpose of a multilateral
convention. In the case of the genocide convention, the United Nations' intention to
suppress a crime of the law of nations should be taken in consideration. This crime
implies the denial of the right to the existence of certain entire human groups,
inflicting great losses on humanity. The Court thus recognized principles that are at

30 COUR INTERNATIONALE DE JUSTICE. Affaire de la Barcelona Traction, Light and Power
Company, Limited. (Belgique c. Espagne). Recueil des Arréts, avis consultatifs et ordonnances.
Deuxiéme phase. Arrét du 5 février 1970. 88 33-34. Disponible sur : <http://www.icj-
cij.org/files/case-related/50/050-19700205-JUD-01-00-FR.pdf>. Accés : 20 avr. 2019.

31 COUR INTERNATIONALE DE JUSTICE. Avis Consultatif du 28 Mai 1951. Réserves a la
Convention pour la Prévention et la Répression du Crime de Génocide. Layde : Société
D’Editions A. W. Sijhoff, 1951. Disponible sur : <http://www.icj-cij.org/files/case-
related/12/012-19510528-ADV-01-00-FR.pdf>.

31 COUR INTERNATIONALE DE JUSTICE. Avis Consultatif du 28 Mai 1951. Réserves a la
Convention pour la Prévention et la Répression du Crime de Génocide. Layde : Société
D’Editions A. W. Sijhoff, 1951. Disponible sur : <http://www.icj-cij.org/files/case-
related/12/012-19510528-ADV-01-00-FR.pdf>.

32 COUR INTERNATIONALE DE JUSTICE. Avis Consultatif du 28 Mai 1951. Réserves a la
Convention pour la Prévention et la Répression du Crime de Génocide. Layde : Société
D’Editions A. W. Sijhoff, 1951. Di Disponible sur : <http://www.icj-cij.org/files/case-
related/12/012-19510528-ADV-01-00-FR.pdf>.
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the basis of the Convention, and that are recognized by civilized nations and that
compel States even outside the conventional link. In addition, it attributed a universal
character both to the condemnation of genocide and to the cooperation necessary to
liberate mankind from a scourge that it called hateful.

As for the purposes of the convention, the ICJ has emphasized its human
and civilizing character, which aims to safeguard the existence of human groups and
to confirm elementary moral principles. For that reason, the States that are part of
the Convention do not have their own interests but only a common interest, which is
to preserve the higher ends and the reason to be of the Convention. That
understanding demonstrates that in certain matters there would be a consensus of
the international community on the interest of protection arising from the essential
character of some norms for the international legal order3® or the fundamental
interests of the international community34.

Subsequently, during the trial of the armed activities in Congo, the obligation
erga omnes of States with regard to the prevention and repression of genocide was
recalled by the International Court of Justice3®.

In matters closely related to the fact that certain norms belong to the nucleus
of jus cogens, the International Court of Justice faces a number of occasions to
express its opinion on their effect on imposing obligations on States.

The conception of the supremacy of international law in which it protects
human beings from the practice of grave breaches, such as the practice of the crime
of genocide, is also evidenced in the decision of the International Court of Justice in
the case concerning armed activities in the territory Congo, which expressly states
that the basic principles of the Convention are principles recognized by the civilized
nations, which oblige the states even in the absence of any conventional link, due to
the universal condemnation of genocide and to the cooperation that is necessary
among all members of the international community, especially the States, in order
to free humanity from such a hateful scourge. The decision adds that as a
consequence of that postulate, the rights and obligations established in the
Convention have erga omnes natures6.

The absence of a voluntarist character of international law is 